IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RITA M PARRY, and : CVIL ACTI ON
MAETREL M YETTER, :
NO 97-8092
VS.

JACKSON NATI ONAL LI FE
| NSURANCE COVPANY

MVEMORANDUM AND ORDER
JOYNER, J. JULY , 1999

This is an age discrimnation action brought by Plaintiffs,
Rita M Parry (“Parry”) and Maetrel M Yetter (“Yetter”)
(collectively “Plaintiffs”) agai nst Defendant, Jackson Nati onal
Li fe I nsurance Conpany (“Jackson”) alleging violations of the Age
Discrimnation In Enploynent Act (“ADEA’), 29 U S.C. A 88 621-34
(1999) and the Pennsyl vania Human Rel ati ons Act (“PHRA’), Pa.
Stat. Ann. tit. 43, 88 951-63 (1991 & Supp. 1999) and a claimfor
the recission of separation agreenents between Plaintiffs and
Jackson. Jackson’s Mdtion for Summary Judgnent pursuant to
Federal Rule of G vil Procedure 56 is presently before the court.
For the follow ng reasons, the notion will be granted as to the
al l egations that Jackson did not retain Plaintiffs at its King of
Prussia office in violation of the ADEA and PHRA.

BACKGROUND

Jackson hired Parry as a brokerage secretary on August 30,
1990 and Yetter as a bal ance due clerk on Decenber 4, 1989 to
work in Jackson’s King of Prussia office. Ofice manager Theresa

Marinelli (“Marinelli”) interviewed and hired the two. Parry



previously had worked at Prudential |nsurance Conpany where she
was trained in virtually every area of insurance including new
busi ness, ol d business, death clains and licensing. Yetter had
wor ked at All state | nsurance Conpany on autonobile, comrerci al
and life insurance. Plaintiffs’ positions at Jackson were
focused on new busi ness processing.

Parry’s duties included: training new enpl oyees, retraining
current enployees, and training |life underwiting staff on new
procedures. She was responsible for handling the nore conpl ex
| arge cases frominitial application through approval. Parry
al so had a great deal of phone contact with insurance agents in
regards to issues of approval, status, rated offers and second
and third requests for outstanding requirenents. Parry’s
position required her to be totally responsible for the work fl ow
of the Underwiting Departnment. Yetter’'s duties included:
proof readi ng new policies for accuracy, notifying agents of any
out st andi ng requirenents, verifying the correct anounts on
conmm ssi on checks prior to disbursal to agents and updating the
conmputer with this information

Plaintiffs received superior and outstanding reviews while
enpl oyed at Jackson. Several years after Plaintiffs were hired,
Jackson hired three young wonen, Tracy Lowary (“Lowary”), Brenda
Nonnemaker (“Nonnemaker”) and Karen Bryant Hel enski (*Hel enski”).
Lowary’s prior work experience included a position in the field
of sports medicine. Nonnemaker was hired away from piercing ears

at the Piercing Pagoda in the King of Prussia Mall. Parry
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trained the three young wonen in the basics of insurance. They
were soon pronoted to supervisory positions above Plaintiffs even
t hough Plaintiffs had expressed to nanagenent their hopes of
bei ng pronot ed.

Hel enski told one ol der enpl oyee that, “we will be driving
you to the hone soon.” (Charlotte WIson's Cctober 1, 1998 Dep.
at 44). Helenski also would wal k past Yetter’s cubicle making
gaggi ng sounds and said that Yetter did not bath. (Charlotte
Wl son's October 1, 1998 Dep. at 46).Helenski stated that “old
peopl e don’t wash their hair every day.” (Charlotte WIlson's
Cctober 1, 1998 Dep. at 46). Helenski told a friend that, “you
are getting up there . . . [and] [p]retty soon you wll be one of
the old ones.” (Charlotte WIlson’s October 1, 1998 Dep. at 44).
These comments were stated aloud in the office and often in front
of ot her people including regional manager, Kenneth Lipson
(“Lipson”) and Marinelli.

In late 1994 Jackson initiated “Project Leapfrog” to
consol i date operations in the Lansing, Mchigan office. The
Lansi ng, M chigan office took over new business processing from
the King of Prussia office. Al of its new business processing
positions were elimnated pursuant to Project Leapfrog. The King
of Prussia office becane strictly a marketing and sales office.

Li pson and Marinelli determ ned who would be retained at the
King of Prussia office. Plaintiffs were not retained because
they did not have the requisite “professionalisnt and “attitude”

to do sales. (Marinelli’s Cctober 1, 1998 Dep. at 81-82). They
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al so | acked sal es and marketi ng experience. Jackson retained
Lowary and Nonnemaker .

On Decenber 23, 1994 Plaintiffs received a |letter asking
themto conpl ete separation agreenents. The agreenents contai ned
i nformati on on enhanced severance packages and a wai ver of age
discrimnation clains. Lipson explained the separation
agreenents to the whole office, stated “here’s one for you ol der
peopl e” and read the wai ver provision aloud. (Parry’ s Septenber
28, 1998 Dep. at 238; Charlotte WIlson's Cctober 1, 1998 Dep. at
12).

Parry asked Lipson if she could keep the agreenent to take
to an attorney. (Parry’ s Septenber 28, 1998 Dep. at 223-24).

Li pson responded that, “[i]f you don’t give it back to ne, you
are fired and you | ose your package. Gve it to ne or clean out
your desk and go hone.” (Parry’ s Septenber 28, 1998 Dep. at 223-
24). On Decenber 28, 1994 Plaintiffs signed their respective
separation agreenents. Plaintiffs’ |ast day of enploynent was
June 9, 1995.

On Decenber 29, 1997 Plaintiffs filed suit. Counts I, 11l
and I'l1l of the Conplaint allege respectively violations of the
ADEA, violations of the PHRA and a claimfor recission of the
separation agreements. Jackson now noves for sunmary judgnent.

DI SCUSSI ON

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
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together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Gv. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant’'s favor will not avoid

summary judgnment. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
nmoving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

1. Pretext Age Discrinnation d ains

Jackson noves for summary judgnent alleging the decision not

to retain Plaintiffs at the King of Prussia office does not give



rise to a pretext age discrimination claim'®

G ai ns of pretext
age discrimnation under ADEA and PHRA are anal yzed under the

famliar three steps of the MDonnell Douglas |line of cases. See

Si npson v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639,

643-44 (3d Cir. 1998); Senpier v. Johnson & Higgins, 45 F.3d 724,

728 (3d Cir. 1995). First, the plaintiff nust establish a prina

facie case of age discrimnation. See Senpier, 45 F. 3d at 728.

Second, if the plaintiff succeeds, a presunption of age
discrimnation is created “that the enployer nust rebut by
stating a legitimate nondi scrimnatory reason for the adverse
enpl oyment decision.” 1d. Third, if a legitimte

nondi scrimnatory reason is provided, “the plaintiff then has the
opportunity to denonstrate that the enployer’s stated reasons
were not its true reasons but were a pretext for discrimnation.”
Id.

A. Pri ma Faci e Case

! Jackson neither addressed the all egations that it did not

pronote Plaintiffs in violation of ADEA and PHRA nor the clai mfor
hostil e work envi ronnent age di scrim nation. Consequently, Jackson
cannot show t he absence of a genuine issue of naterial fact as to
t hese cl ai ns. In regards to the hostile work environnent age
discrimnation claim the US. Court of Appeals for the Third
Crcuit has not addressed whet her such a claimis cognizable. See
Jackson v. R |I. WIllianms & Assocs., Inc., Cv. A No. 98-1741,
1998 W. 316090 at *2 (E.D.Pa. June 8, 1998). Nevertheless, the
court in Jackson adapted relevant Third Crcuit precedent to
determne that the plaintiff can state a clai munder the ADEA. |d.
Moreover two circuit courts have recogni zed such a cause of acti on.
See e.g. Crawford v. Median CGeneral Hosp., 96 F.3d 830 (6th Cr.
1996); Sischo-Nownejad v. Mercer Cbnnunitv College District, 934
F.2d 1104 (9th Cr. 1991).




To establish the prima facie case, the plaintiff nust show
1) that he belongs to the protected class, 2) that he applied for
and was qualified for the job, 3) that despite his qualifications
he was rejected, and 4) that the enployer either ultimtely
filled the position with soneone sufficiently younger to permt
an inference of age discrimnation or continued to seek
applicants fromanong those having the plaintiff’s

qualifications. See Senpier, 45 F.3d at 728. The plaintiff’s

task in establishing a prima facie case, however, is not intended
to be onerous. See Id. The prima facie case nerely “raises an
i nference of discrimnation only because we presune these acts,
if otherw se unexpl ained, are nore likely than not based on the

consideration of inpermssible factors.” Furnco Construction Co.

v. Waters, 438 U S. 567, 577, 98 S.Ct. 2943, 2949-50, 57 L.Ed.2d
957 (1978). Jackson contends that Plaintiffs have failed to
establish the second elenent of a prima facie case of age

di scrimnation.?

2 Jackson al so argues that Plaintiffs did not satisfy the

fourth elenent of the prima facie case because they technically
were not “replaced.” However, this elenment does not turn on
whet her the plaintiff was “replaced.” See Sinpson, 142 F. 3d at 651
(Pol lack, J. concurring). Jackson's decision to retain the young
supervisors instead of Plaintiffs at the King of Prussia office
clearly satisfies this elenment. See, generally Senpier, 42 F. 3d at
729 (stating that the plaintiff “my point to a sufficient age
difference between hinself and his replacenent such that a fact-
finder can reasonably conclude that the enpl oynent decision was
made on the basis of age.”) Here Plaintiffs were in their fifties
or sixties and the young supervisors were intheir twenties. This
age difference is sufficient.




To determne the plaintiff’'s qualifications for purposes of

proving the second elenent of the prima facie case, the court

uses an objective standard. See Senpier, 45 F. 3d at 729; Wl don
v. Kraft, Inc., 896 F.2d 793, 798 (3d Gr. 1990). “‘[While

objective job qualifications should be considered in eval uating
the plaintiff’s prima facie case, the question of whether an
enpl oyee possesses a subjective quality, such as | eadership or
managenent skill, is better left to consideration of whether the
enpl oyer’s nondi scrim natory reason for discharge is pretext.”
Senpier, 45 F.3d at 729 (quoting Wl don, 896 F.2d at 798).
““Thus, to deny the plaintiff an opportunity to nove beyond the
initial stage of establishing a prima facie case because he has
failed to introduce evidence show ng he possesses certain
subjective qualities would inproperly prevent the court from
examning the criteria to determ ne whether their use was nere
pretext.” Senpier, 45 F.3d at 729 (quoting Wl don, 896 F.2d at
798-99) .

Jackson argues that Plaintiffs failed to establish they were
qualified for retention at its King of Prussia office because the
remai ni ng positions were geared towards sal es and marketi ng,
Plaintiffs’ prior positions involved new busi ness processing and
Plaintiffs admt that they have no sales and marketing
experience. Plaintiffs argue that Jackson shoul d have trained
them for these sales and nmarketing positions because of

Plaintiffs’ intimate famliarity with insurance products.



Plaintiffs also assert that this famliarity nmade them nore
qualified than the young supervisors who were retained.

Plaintiffs have failed to establish that they were
qualified. Plaintiffs admt that they had no sal es and marketing
experience. They attenpt to show that a position at the King of
Prussia office after Project Leapfrog did not require sales and
mar ket i ng experience by arguing that the young supervisors | acked
sal es and marketing experience.

Plaintiffs, however, submt only bald unsubstanti ated
assertions as evidence to show that the young supervisors who
were retained | acked sal es and marketi ng experience. These
assertions actually show that at |east one of the young
supervi sors may have had some sal es and marketing experience. ®
To survive a notion for summary judgnent, the nonnovant nust
adduce “nore than a nere scintilla of evidence in its favor and
may not nerely rely on unsupported assertions, conclusory

al l egations, or nmere suspicions.” Harley v. MCoach, 928 F. Supp.

533, 535 (E.D.Pa. 1996) (internal quotations omtted) (citing
Wllianms v. Borough of W Chester, 891 F.2d 458, 460 (3d Cr.

1989)). There sinply is no genuine issue of material fact as to
whet her Plaintiffs were qualified for retention.

B. Show ng of Pretext

8 Plaintiffs assail Jackson’s decision to hire Nonnemaker

away fromthe Piercing Pagoda |ocated within the King of Prussia
Mal | . However, Nonnemaker’s work at the Piercing Pagoda |ikely
i nvol ved the sale and marketing of piercing products.
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Even if Plaintiffs established a prinma facie case, to
survive summary judgnment when the enpl oyer has denonstrated a
| egiti mate nondi scrim natory reason for the adverse enpl oynent
action,* they nust:

point to sone evidence, direct or circunstantial, from
which a factfinder could reasonably either (1)

di sbelieve the enployer’s articulated legitimate
reasons; or (2) believe that an invidious

di scrimnatory reason was nore |likely than not a
notivating or determ native cause of the enployer’s
action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994). See

Si npson, 142 F.3d at 644. The first prong does not require the
plaintiff to “produce evidence that necessarily leads to the
conclusion that the enpl oyer acted for discrimnatory reasons,
nor produce additional evidence beyond her prinma facie
case[.]” Sinpson, 142 F.3d at 644 (internal citations omtted).
Nevert hel ess, the plaintiff nust point to “weaknesses,
i nplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitinmte reasons
[ such] that a reasonable factfinder could rationally find them
unwort hy of credence” Fuentes, 32 F.3d at 764-65 (internal
guotations omtted). The second prong nmandates that the
plaintiff “point to evidence wth sufficient probative force that

a factfinder could conclude by a preponderance of the evidence

4 Plaintiffs' |lack of sales and marketing experience is a
| egi ti mat e nondi scrim natory reason for not retaining Plaintiffs at
the King of Prussia office. See Fuentes v. Perskie, 32 F.3d 759,
763 (3d Gr. 1994) (“The enpl oyer need not prove that the tendered
reason actually notivated its behavior . . . .7)
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that age was a notivating or determ native factor in the
enpl oynent decision.” Sinpson, 142 F.3d at 644-45 (citing Keller
V. Oix Credit Alliance, Inc., 130 F.3d 1101, 1111 (3d G r

1997)).

Plaintiffs argue that Jackson retained young supervisors at
its King of Prussia office after Project Leapfrog even though
Plaintiffs had nore insurance experience. To determ ne whether
simlarly situated nonnmenbers of a protected class were treated
nore favorably than a nenber of the protected class, the court
must focus on the particular critera or qualifications identified
by the enpl oyer as the reason for the adverse action. See Ezold

v. WIf, Block, Schorr and Solis-Cohen, 983 F.2d 509, 528 (3d

Cr. 1993). The plaintiff “nust point to evidence fromwhich a
factfinder could reasonably infer that the plaintiff satisfied
the criterion identified by the enployer or that the enployer did
not actually rely upon the stated criterion.” Sinpson, 142 F.3d
at 647 (citing Fuentes, 32 F.3d at 767).

It is clear that Plaintiffs can neither show that they
satisfied the criterion identified by Jackson nor that Jackson
did not actually rely upon the stated criterion. As previously
di scussed, Plaintiffs had no sal es and marketi ng experience.

Such experience was needed for the renmaining positions at the
King of Prussia office after Project Leapfrog. Therefore,
Plaintiffs’ intimate famliarity with insurance is irrelevant.
Plaintiffs also fail to show that Jackson did not rely upon the

sal es and marketing requirenent to retain the young supervisors.
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Plaintiffs did show, however, that one of the young supervisors
i kely had sone sal es and narketing experience at the Piercing
Pagoda in the King of Prussia Mall. No genuine issue of materi al
fact exists as to whether Plaintiffs have denonstrated that the
enpl oyer’s stated reasons were not its true reasons but were a
pretext for discrimnation.

CONCLUSI ON

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RITA M PARRY, and : CVIL ACTION
MAETREL M YETTER, :
NO. 97-8092

VS.
JACKSON NATI ONAL LI FE
| NSURANCE COVPANY

ORDER
AND NOW this day of July, 1999, upon consideration

of Defendant’s Mdtion for Summary Judgnent and Plaintiff’s
response thereto, it is hereby ORDERED that, in accordance with
the foregoing Menorandum the Motion is GRANTED as to the

al | egations that Jackson did not retain Plaintiffs at its King of
Prussia office in violation of the ADEA and PHRA and these clai ns

are hereby DI SM SSED W TH PREJUDI CE

BY THE COURT:

J. CURTI'S JOYNER, J.



